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May 16, 2002

STAHL, Senior Crcuit Judge. Attorney Paul Nyer ("Nyer")

appeal s froman order sanctioni ng hi munder Federal Rul e of Civil
Procedure 11 for his attenpt to bring anunfair trade practices claim
agai nst Wnterthur International |Insurance Conpany ("Wnterthur") in
connectionw th Wnterthur's defense of a personal injury suit agai nst
its insured. For the follow ng reasons, we affirm
l.

I n 1994, Avery Denni son Corp. ("Avery") contracted w t h Bobst
Group, Inc. ("Bobst") to install and service certain controls and
equi pnent on Avery's printing press. On August 2, 1994, an expl osi on
inthe printing press seriously injuredtwo Avery enpl oyees, |snael
Hochen and Richard Dufault. The two nmen retained Nyer as their
attorney and filed suit agai nst Bobst in 1996, alleginginter aliathat
Bobst' s negli gent mai nt enance of the presses caused t he expl osi on.
Bobst fil ed several notions for sunmary j udgnent and obt ai ned parti al
sunmary judgnment in 1997 on the statute of repose i ssue and parti al
sunmary judgment in 2000 on Hochen's clains regarding breach of
warranty and failuretowarn.! After the sunmary judgment notions, only

t he negligent nmaintenance issue remained for trial.

The nerits of the underlying suit are addressed in a
separate opinion issued this day. See Hochen v. Bobst G oup,
Inc., No. 96-11214 (D. Mass. 2000), appeal docketed, No. 00-1841

(1st Cir. March 20, 2001).
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On February 18, 2000, approxi mately two and a hal f nont hs
beforethetrial was set to begin, the plaintiffs attenpted to add
W nt ert hur, Bobst's insurance carrier, as adirect defendant inthe
lawsuit. In their notion to amend, the plaintiffs alleged that
W nt erthur had vi ol at ed Massachusetts General Laws chapter 93A because
its negotiationtactics ran afoul of Massachusetts General Law chapter
176D, which regul ates i nsurance conpani es.? The magi strate judge
deferredruling onthe notioninorder to see whether theplaintiffs
woul d prevail at trial agai nst Bobst.® After the magi strate judge
directed a verdict infavor of Bobst and entered judgnment on May 19,
2000, he denied the notionto anend the conpl ai nt as noot. On June 9,
2000, Wnterthur filed anotionfor attorney fees, costs and sancti ons
agai nst the plaintiffs' attorney Nyer pursuant to Fed. R Civ. P. 11
and 28 U. S. C. § 1927. Nyer opposed the noti on on June 30, 2000, and
Wnterthur filed its response on July 12, 2000.

I n determ ni ng whet her sanctions were appropriate, the
magi strate judge revi ewed the hi story of negotiati ons between t he
parties. Plaintiffs beganthe settl enment negoti ati ons by maki ng a
demand to settle of $5mllion-- $3 mllion for Hochen and $2 m |1 on

for Dufault. On June 22, 1999, the plaintiffs, Bobst and

°2See infra note 7 and acconpanying text for further
expl anation of the relationship between chapters 93A and 176D.

5The parties consented to proceed before the magistrate
judge for trial and entry of judgnent pursuant to 28 U S.C. 8§
636(cC).
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representatives fromWnterthur participatedinanediation session,
duri ng whi ch Wnterthur made an offer to settl e the case for $475, 000.
According to Nyer, the plaintiffs rejected the offer because (1)
W nterthur did not apportion the settlenment anong t he indi vi dual
def endants and (2) with the workers' conpensation|liens at $417, 000,
t he settl enent woul d be virtual ly unprofitable. The parties net again
for settl enent di scussi ons on Sept enber 22, 1999. Al though the record
does not include the specifics of any offer allegedly nade by
W nt erthur at that nmeeting, Nyer clains that Wnterthur refused to put
its offer in witing and again rejected Nyer's request that it
apportion the proposed settlenent anong the individual plaintiffs.
After this Septenber neeting, Nyer sent Wnterthur a 93A
demand letter allegingthat Wnterthur's failureto apportionthe offer
or put it inwitingviolated Massachusetts General Lawchapters 93A
and 176D. After retaining outside counsel, Wnterthur respondedtothe
letter by offering $550,000 to resolve the case, although still
insistingthat the plaintiffs had not denonstrated that |iability was
reasonably clear. Shortly thereafter, Wnterthur presented a proposed
apportionment of the offer, allocating $110, 000 to each of the five
plaintiffs.# Nyer and t he workers' conpensation carrier, however,

rejected this offer

“The three additional plaintiffs named in the |awsuit were
fam |y menbers of Richard Dufault.

-4-



Inits notion for sanctions, Wnterthur claimedthat it was
under no obligationto make a settlenment offer tothe plaintiffs under
chapter 176D because t hey coul d not showthat Bobst's |iability was
reasonably clear. As it had no duty even to negotiate, Wnterthur
argued, it could not be found |iable for violating the insurance
regul ations laid out in chapter 176D or unfair trade practices
provi sionin chapter 93A. Therefore, Wnterthur concl uded, the 93A
claimthat the plaintiffs attenpted to assert against it was frivol ous
and made only for the i nproper purpose of forcing Wnterthur to of fer
a higher settlenment figure.

I n his defense, Nyer claimed that the parties understood t hat
Bobst's liability was reasonably clear, as refl ected by t he si ze of
Wnterthur's settlenent offers. Therefore, in Nyer's view,
Wnterthur's refusal to apportion the settlenment offer to the
i ndi vidual plaintiffs andthe fact that the offer was barely above t he
amount of the workers' conpensation lien constituted an unfair
settl enment practice. Consequently, Nyer insistedthat his attenpt to
assert a 93A claim against Wnterthur should not be sancti onabl

Before reaching the merits of Wnterthur's notion, the
magi strate judge rej ected Nyer's argunents that Wnterthur di d not have
st andi ng t o seek sanctions and that Wnterthur's notion was untinely.
He t hen determ ned that there was no basis for a 93A cl ai magai nst

Wnterthur in light of relevant Massachusetts |aw, and inposed



sanctions pursuant to Rule 11, alongwi th attorneys' fees and costs.®

Hochen v. Bobst Group Inc., 198 F.R D. 11 (D. Mass. 2000). Nyer tinely

appeal ed.

SAl t hough the mmgistrate judge concluded that Nyer had
violated Rule 11, he found it "not as clear that [Nyer's]
actions were vexatious so as to multiply the proceedings,” in
violation of 8§ 1927. Hochen, 198 F.R D. at 18. Because Rule 11
provided a sufficient basis to award Wnterthur with all of the
relief it sought, the magistrate judge found it unnecessary to
reach the i ssue of whether Nyer's conduct infringed § 1927. |d.
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A.  Standing

Bef ore assessing the propriety of the magi strate judge's
ruling, we nust first inquire as to whether Wnterthur had standing to
seek sanctions under Rule 11. W reviewi ssues of standi ng de novo.

New Hanpshire Right toLife Political Action Comm v. Gardner, 99 F. 3d

8, 12 (1st Cir. 1996).
As a general rule, non-parties to a case may not bring a

notion for sanctions pursuant to Rule 11. New York News, Inc., v.

Kheel , 972 F. 2d 482, 488 (2d Cir. 1992). Inlimted circunstances,
however, a non-party may have standi ng to nove for Rul e 11 sancti ons.

For exanple, in Wstnorelandv. CBS, Inc., 770 F. 2d 1168 (D.C. Cir.

1985), a non-party witness was permtted to bring a Rule 11 notion
stemm ng fromdef ense counsel's conmencenent of contenpt proceedi ngs
agai nst him Onthe other hand, individual sthat are either explicitly
di scussed in aconplaint or entitiesthat areindirectlyinplicated by
aconplaint's allegations may not interveneinthelitigationfor the

sol e pur pose of seeking Rul e 11 sanctions. See New York News, Inc.,

972 F. 2d at 488-89 (individual); Port DrumGo. v. Unmphrey, 852 F. 2d 148
(5th Cir. 1988) (corporate entity).

In Geenberg v. Sala, 822 F.2d 882 (9th Gr. 1987), the N nth

Circuit ruled that individuals who had been nanmed in a frivol ous
conpl ai nt coul d seek Rul e 11 sancti ons, even t hough t hey had never

actually become official parties tothelitigation due to |ack of
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service. Infindingthat the woul d-be defendants had standi ng, the
court noted that "the filing of the conplaint . . . caused the
def endants to i ncur costs and attorney fees. . . . Moreover, thefiling
of the conplaint necessarily triggered the expenditure of court
resources."” 1d. at 885.

We consi der this case to be cl osel y anal ogous t 0 G eenburg.
W nterthur was never formally nade a party tothelitigation, but this
was due to the fact that the nmagistrate judge deci ded to reserve
judgnment on the notion to amend plaintiffs' conplaint until the
underlying issues regarding Bobst's liability were resolved.
Furthernmore, although Wnterthur was never required torefute the
chapter 93A al |l egati ons contained inthe amended conpl ai nt, Wnterthur
was forced to prepare a possi bl e def ense agai nst t he charge of unfair

trade practices. Inthis sense, Wnterthur was simlarly situatedto

t he non-party w tness i n Vst nor el and who had t o def end hi nsel f agai nst
apetitionfor civil contenpt arising out of hisrefusal toallowhis
depositionto be videotaped. Therefore, we find that, even under the

r easoni ng of New York News, Inc., Wnterthur qualifies as one of the

t ypes of non-parties that nmay bring a notion for Rule 11 sancti ons.

See 972 F. 2d at 488-89 (di stingui shingWest nor el and and G- eenberg).

Accordingly, we findthat Wnterthur has standingto file anotion for
Rul e 11 sancti ons.

B. Ti mel i ness



One addi tional issuerenmains beforewe canturntothe nerits
of the Rule 11 determ nation. Nyer has not sought review of the
district court'srulingthat Wnterthur's notion for sancti ons was
timely filed. Inhis appeal, however, Nyer alleges for thefirst tine
that Wnterthur failedto conply withthe "safe harbor" provisi on of
Rul e 11, which requires a novant to wait twenty-one days after serving
a motion for sancti ons on opposi ng counsel before filingthe notion
with the court. Fed. R Civ. P. 11(c)(1)(A). This provisionis
designed to all owan attorney to correct his error before a party
commences Rul e 11 proceedings. Inthis case, however, we need not
deci de whet her there was any failureto conply with the "safe harbor"
provi si on because Nyer di d not present thisissuetothe magi strate
judge in his oppositiontothe notion for sanctions. "If any principle
isfirmyestablishedinthiscircuit, it isthat, inthe absence of
excusat ory ci rcunstances -- and none are apparent here -- argunents not
seasonably raisedinthe district court cannot be rai sed for the first

ti me on appeal ." Corrada Betances v. Sea-Land Serv., Inc., 248 F. 3d

40, 44 (1st Cir. 2001).°

W note, however, that Nyer filed his nmotion to amend on
February 18, 2000 and the notion was dism ssed as noot on My
19, 2000. Interestingly, Wnterthur did not file its notion for
fees and sanctions until June 9, 2000, i.e., twenty one days
after the magistrate judge entered judgment and dism ssed the
nmotion to amend. Prior to the dism ssal, Nyer had approxi mtely
three nonths to reconsider and withdraw the notion to amend but
chose not to do so. Once the magistrate judge dism ssed the
notion as noot, the purposes of the safe harbor provision could
no |l onger be effectuated because Nyer had | ost his opportunity
to reverse course.
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L1l
W th those prelimnary matters resol ved, we nowfocus on the
guesti on of whet her sanctions were appropriateinthis case. Rule 11
provi des for the inpositionof sancti ons agai nst an attorney who fil es
a pl eadi ng, notion or paper that is not "well groundedinfact” or is
not "warranted by existing |aw or a good faith argunent for the

ext ension, nodification, or reversal of existing |aw, or is
"interposed for any i nproper purpose, such as to harass or to cause
unnecessary del ay or needl ess increaseinthe cost of litigation."
Fed. R Civ. P. 11.

W pause nonentarily to offer sone clarificationastothe
proper standard of reviewinthis case. Inthiscircuit, as a general

rule, all aspects of a district court's Rule 11 determ nation are

exanm ned under t he abuse of di scretion standard. See Kal e v. Conbi ned

Ins. Co. of Am, 861 F.2d 746, 757-58 (1st Cir. 1988). By "all

aspects,” werefer to both "the |l egal conclusion of thedistrict court
that the facts constitute a violation of the Rule and . . . the

appropri at eness of the sanction inposed.” Figueroa-Ruizv. Alegria,

905 F. 2d 545, 548 n.2 (1st Cir. 1990). As the Suprene Court has
i nstructed, however, "[a] district court woul d necessarily abuseits

di scretionif it basedits ruling on an erroneous viewof thelawor on

a clearly erroneous assessnent of the evidence." Cooter & Gell v.

Har t max Corp., 496 U. S. 384, 405 (1990). Therefore, in order to assess

whet her the magi strate judge acted within his discretionininposing
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sanctions, we nust di scern whether he properly interpretedtherel evant
Massachusetts authorities regarding liability under chapters 93A and
176D.

Under state | aw, i nsurance conpani es i n Massachusetts have

an obligationto abstain from"unfair clai msettl enent practices, " such
as "failingtoeffectuate pronpt, fair and equi tabl e settl enments of
claims inwhichliability has becone reasonably clear. . . ." Mass.
Gen. L. ch. 176D 8 3(9)(f).” Inorder to determ ne whether liability

is "reasonably clear," the fact finder nust determ ne "whether a
reasonabl e person, wi th know edge of the rel evant facts and | aw, woul d
pr obabl y have concl uded, for good reason, that the insurer was | i abl e

totheplaintiff."” Demeov. State FarmMit. Auto. Ins. Co., 38 Mass.

App. Ct. 955, 956-57, 649 N. E. 2d 803, 804 (1995).

For the purposes of assessing whet her Nyer's attenpt to bring
an unfair trade practices cl ai magai nst Wnterthur violated Rul e 11,
t he court nust focus on whet her Nyer had evi denti ary support for his
cl ai mand/ or whet her hi s accusati ons were "warrant ed by exi sting | awor

by a nonfrivol ous argunent for the extension, nodificationor reversal

‘Chapt er 93A of Massachusetts |aw al so protects consuners
from unfair trade practices. Mass. Gen. L. ch. 93A § 2(a)
("Unfair methods of conpetition and unfair or deceptive acts or
practices in the conduct of any trade or comerce are hereby
decl ared unlawful."). VWhen drafted, neither chapter 93A nor
chapter 176D provided any avenue for the private enforcenent of
t hese protections. In 1979, however, the |egislature anended
chapter 93A, granting consuners a private cause of action
agai nst insurers who violate chapter 176D. Id. §8 9(1). See
generally Thomas P. Billings, The Massachusetts Law of Unfair
| nsurance Settlenent Practices, 76 Mass. L. Rev. 55 (June 1991).
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of existinglaw. . . ." Fed. R Civ. P. 11(b)(2)-(3). After
revi ew ng the history of negotiati ons between the parti es and exam ni ng
t he underlying personal injury litigation, the magistrate judge
det erm ned t hat no reasonabl e att orney woul d have bel i eved t hat he had
any evidence to support aclaimthat Wnterthur failedto negotiate a
settlenent ingood faith on behalf of itsinsured, whose liability was
reasonably cl ear.

Nyer insists that Wnterthur's substantial settlenment offer
was an i nplicit acknow edgrment that Bobst's liability was "reasonably
clear.” Yet, as the magi strate judge noted, Wnterthur explicitly
stated that its settl enent proposal represented an anount approxi mating
the esti mated cost of defense. This practice is not uncomon. In
fact, many cases are settled sinply to avoid the uncertainties and
costs of goingtotrial. Under Nyer's view, however, the nmere proposal
of a settlenent of fer woul d serve as an adm ssi on by the i nsurer that
liabilityisreasonably clear. Not onlyisthis interpretation of
chapter 176Dl egal | y erroneous, but it woul d al so produce the hi ghly
undesi rabl e effect of drastically reducing the willingness of parties
to seek an ami cable resolution to their dispute.

The magi strat e judge observed that "t he rel evant evi denceto
consi der when det erm ni ng whether liability was reasonably cl ear i s not
settl enment of fers nade by def ense counsel but rather facts concerning
t he actual underlying claim"™ Hochen, 198 F.R. D. at 17. The

magi strate judge' s assessnent was that, inlight of the significant
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hurdl es facing the plaintiffs in the underlying litigation, no
reasonabl e attorney, on these facts, would have had a basis for
believing that Bobst's liability was reasonably clear.

I n his appeal and i n the proceedi ngs bel ow, Nyer has i nsi sted
that it was Wnterthur's failureto apportionthe settl enent anount
that constituted bad faith onthe insurer's part. Nyer offers no
aut hority, however, to support his positionthat Wnterthur was sonehow
obligated to apportion the sumanong the various parties. W are
unawar e of any Massachusetts | awthat woul d i npose an apporti onnent
obl i gati on upon Wnterthur and counsel has not pointed us to any such
authority. Therefore, no attorney, particularly relying on this
apportionment argunent, coul d reasonably have believed that the facts
of this case coul d sustain a clai magai nst Wnterthur under chapter 93A
and 176D. This argunment is sinply frivol ous.

We enphasi ze t hat t he standard for det erni ni ng whet her an
i nsurance conpany has vi ol at ed chapter 176D cl ai mi s di stinct fromthe
st andard f or det erm ni ng whet her an attorney has of fended Rul e 11 by
maki ng (or attenpting to nake) such an al | egati on. Yet, one cannot
assess the latter wi thout a preci se understandi ng of the forner. The
magi strate judge did not err in his concl usi on. Because we agr ee t hat
t he apportionnent argunent raised by the appellant is totally
frivolous, inreview ngthe nmagi strate judge's deci sion to inpose

sancti ons under t he abuse of di scretion standard, we find no error
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because, "at its core[, the] inposition of sanctions is ajudgnment
call." Kale, 861 F.2d at 758 (internal quotations omtted).
| V.
For the foregoing reasons, we affirmthe i nposition of

sanctions under Rule 11 against attorney Nyer.
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